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CERTIFIED MAn. 

RETURN RECEIPT REQUESTED 

Mr. Timothy C. O'Hara 
c/o Mr, Lockett Yee 
1 6 Solitake Court 
GaiiJiersbiirg. MD, 20878 

Ref^ DOT Complaint No. 2004-1 S220-FAA- 02 

Deiir Mr. O'Hara: 



Departmental Offke of 
Civil Ri^U 



Wasringtar Re[jlonal Office 
4QQ Sevemh StrFwC. s w. 
WashSnghw.aC 2D590 



^pi ill 



This U in fiirther reference to your complaini filed on August 26, 2004^ againsi the 
Department of Transpomtion, Federal Aviation AdministratioD (FAA). Complami^ 
filed against the Department of Transportation are processed in accordance with the 
Equal Employment Opportunity Cojnjnisebn (HEOC) regulation, 29 C^F.R. Part 
1614 J et.._seq , A thorongh review of your complaint and related documenis indicate 
that you have raised the following claims: 

Were you digcriminaied a^aiji^t ba^cd on your age (52; DOB ] 2/17/1951) '- 
ifrben the FAA ImplemMited the Core Compensation $y&i€m in 1998 ihas 
limited aJl employees at the maximum of their pay band to receive all future 
Organization Succa^ik Increase and Superior Contribution Increase awards as a 
lump SLira payment and yon became. aware uf tlie impact to you ou luly 2, 
2004? 



A detennination has been made la dismiss your cemplaint for the foj lowing reason: 

The JEEOC regulations at 29 CF.R, 1 1614;l07{a)(l) permit Federal agencies 
to dismiss a complaint or a portion of a complaint that fails to state a claim 
under Sections ^ 1614.103 or § 1614. 106(a). 

The regulation set forth at 29 CFR, S 1614107faXl^ provides, in relevant part, that 
an agency shall dismiss a complaint that fails to state a claim. An agency shall accept 
ft comiplaint from any aggrieved employee or applicant for employment who believes 
tlmt he or she has been discriminated against by that agency because of race, color^ 
religion, sex^ national origin^ age or disabling CDndition. 29 C.FK. j_^ 1614,101 . 
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■106fai The Commission's federal sector case precedent has long defined an 
"'aggrieved exoployee" as one who suffers a present t&jrn or loss with respect to i 
terni, condition, or privilege of employinent for which there is a remedy. Piaz v. 
DepaTtmflRC of the Air Forfi^. E50C Requei^t No. 05931049 f April 21. 1994> . 

in your complaint you explain that in 1 996 the FAA was givoi authority by Congress 
to redesign its employee compen^iation system. You further explain that a pilot 
project on the new Core Compensation System was Lmplemented in July 1998 and 
subsequently made pomanent for those employees who were included in thepjlm 
project. Yon state that :he remamder of the non-bargaining unit workforce was 
brought under the new system in April 2000, FunheTp as a result of the 
implcmentatioTi of the Core Compensation System, you state that employees who &re 
at die top of the salary scale received their performance-based pay raises a$ a lump 
' Bum payment rather than as ^ regular base pay iuQreBse, 

The record states that you became of aware of ibe impact of this policy on July 2^ 
2004, Further> in the record you state th^t you received an Organizational Success 
Increase and Superior Contributioa Incre^e lump sum payment the firsc year and are 
owed the lump sum for the second year. You point out that this piyment for your 
performance during FY 2003 was due JarLu^y 2004, however, you hav^ not received 
it due date, 

Jn your comptainti you acknowledge tihat the alleged agency action was taken a^^nst 
all FAA einployees who are covered by the Core Compensataon Plan. The E£OC h^^ 
deteruxined that complainants cannot pursue a generahzed grievance that mcnibefs of 
one protected group are afforded benefits not nffered to flther protected groups, unless 
he/she hirther alleges some specific injury to hun a^ a result of the alleged 
diseriimnatory^ practice. See Warth v, Sddin, 42:? U.S., 490, 499 (1975): Crandallv. 
Department of Vetgraps A ffairs. EBOC Re quest No, 0597050S (September 11, 1997) 
(claim tfaa£ nurse practitioners in one unit received more favorable treatment than 
nurse pTactitioners in other units was a generalized grievance); Rp_dri.gue^ v 
Departjiient gf the Treftsnrv. EEOC Appe al No. 01 970736 f AugJf=t 2g, 19971 (elaam 
that there was an imbalance- in favoring of AJ&ic^n-Ajnericaus, against Hispanics, in 
development and promotion opporturuties was a generalized grievance purportedly 
daared by all Hispanic co-workers and Qierefore failed to state a claim) Based on the 
aforementioned^ a determmation has been nude to dismiss yow complaint a^ a 
g^erdized grievance winch fails to state a claim in accordance with 29 CF.R, 
§ 1614.107(a)(1). 

Tn additJort, fte EEOC fegulations at 29 CF.R. § 1614J D7(a)(2) require Federal 
agencies to dismiss a complaint or a portion of a complaint that fails to comply with 
the applicable time linaitsconiauied in § 1614405, § 1614J06, and § 1614,204(c), 
unless the agency CKtenjds the time limits in accordance with § ] 6 14.604(c) or that 
raises a matter tha,t has not be«o brought to the ^ttetutJon of & Counselor and is not hke 
or related to a matter that h^ been brought to the attention of a Counselor. The 
' EEOC Regulation 29C,F,R,_§ 1614,105ra>n^ requires that complaints of 
discrimination shoixld be brou^t to the attention of the EqutaJ Employciemt 
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Opportunity CounEolor within forty-five (45) days of the date of the matter alleged to 
be discriminatory or, in the case of a personnel aetion, within forty-five (45) days of 
the effective date of the action. 



The Commission has adopted a "reasonable siispicjoa" standard (as opposed to a 
"supportive facts'^ standard) to determine when the fofty-fivc (45) day linnitatioD 
period IS triggered. See Howard v. Department of the Navy, EEOC Request No. 
05970852 (February 11, 1999). Thu^, the time limitation is not Ixiggered uiitil a 
complainant reason ably suspects discrimination, but before all the facts that support a 
charge of discrimijiatioii have become apparenL EEOC Regulations provide that the 
agency or the Commission shall extend the time limits when the mdi vidua] shows that 
he was not notified of the time limits and was Dot otherwise aware of them, that he 
did no! know and reasonably should not hav^: known that the discriminatory matter or 
personnel action occurred, that despite dne dihgence he was pruventcd by 
eircumstancs^ heyood his oontrfll fi-ocn contaciiag the CounsEbr withiri the time 
limits, or for other reasons considered suGGcient by ihe agency or the Commlsslcn. 

In your complaint you explain that you received an Organizational Success Inciease 
(OS I) and Superior Contribution Increase (SCt) \ump sum payment the first yesr and 
are owed the lump sum for the second year. You point ou! that this payment for youf 
peribnnance during FY 2003 wsts due January 2004, however, you have not received 
it duft date. Your initial contact with an EEO counselor occurred on July IS, 2004; 
approximmely six year^ after the implemeniaiion of the Core Compens^uon sysiem 
pilot in July l^^S, approximately four years aAer the permanent implemmtation of 
ftie coTupensation system in 2000; and well beyond 45 days after receiving the ' 
OSI/SCI lump sum payment the first year. Further, you have failed to provide 
sufficient juEti^ cation for waiving or toiling the time limitation. Consequently, a 
determination has also been m^de to dismiss your complain: In aceordaoce with 
29 C.F R. § 1614. 1 07(a)(2) for unthnely contact with m. EEO counselor. 

If you are dissatisfied with this final agency decision, you have the following appeal 

ri^is: 

Within 30 calendar days of your reeeipt of fliis final decisiott, you have 
the right to appeal this dsdsion to the Director, Office of Federal 
Operations, Equal Employii:ieiiv Opportunity Commission^ P.O. Box 
1984S,Wa5h3ngtQn,DC 20036. 

(EEOC Form S73, Notice of Appeal/Petition^ enclosed for this purpose.) 

— Within 90 calendar days of your receipt of this action, you may file a 
civil suit in an appropriMc U.S. District Court. The Courts at your 
request, may appoint Mid authorize legal counsel In eiitum^t&iice^ that it 
, deans just without the paynient yf fees, costs, or seturily. The granting 
or denial of the request is within the sole discretion of the Court. 
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You mdfit name the person who is the official agmcy head or department head 

his or her ofScial title a^ the defendant in your appeal. In your case, you must name 

the following ofEcial as the defendant: 



The Honorable Norman Y. Mineta 
Secretar}' of Transportatiau 
400 7th Street, SW 
WashingtoD, DC 20590 

Failure to provide the nanlie or oMcial tide of the agency head or depaitmeat h&ad 
may re&ult in dismissal of your case. Please be Advised that at the time you file ray 
apped or civil action^ you must furnish a copy of the appeal documenis to the 
fbllowing officials: 

Rjegionsl Dircetor 
Wastington R^eional Office, S-342 
Bepartnaent of Transportation 
400 7th Street, S*W., Room 2104 
Washington, DC 20590 

Jtrty Mellody 

A^jstant Chief Counsel 

Per^omiel and Lahar Law StaS; AGC-30 

Office of tbe Chief CounKel 

Federal Aviation Adnilnistration 
ROO Independence avcm S. W 
Washinpon.D.C. 20591 




ght 

Director 



EncloEUre: EEOC Form 573 

cc: Timothy Charles O'Hara 
'2712 Hunters Gale Terrace 
Silver Spring, MD 20904 

wvTnclosure 

ACR-1 

w/o Enclosure 

■ 

AGC-30 
w/o Enclosure 



